
INVESTORS’ RIGHTS AGREEMENT

This Investors’ Rights Agreement (this “Agreement”) is made and entered into as of ____________________, by and among ___________________________, a [Delaware] corporation (the “Company”), the parties listed on Exhibit A attached hereto (the “Investors”) and the parties listed on Exhibit B attached hereto (the “Key Holders”).

RECITALS

A.
The Investors have agreed to purchase from the Company, and the Company has agreed to sell to the Investors, shares of the Company’s Series Seed Preferred Stock (the “Shares”) on the terms and conditions set forth in that certain Series Seed Preferred Stock Purchase Agreement dated of even date herewith by and among the Company and the Investors, as amended from time to time (the “Series Seed Agreement”) and with such rights, privileges and preferences as are set forth in the Company’s Restated Certificate of Incorporation as filed on or about the date hereof (the “Restated Certificate”).
B.
It is a condition to the closing of the sale of the Shares that the parties hereto execute and deliver this Agreement.
NOW, THEREFORE, in consideration of the foregoing recitals and the mutual promises hereinafter set forth, the parties hereto agree as follows:

1. COVENANTS OF THE COMPANY.

1.1 Information Rights.
(a) Basic Financial Information.  The Company will furnish to each Investor as soon as practicable, but in any event within one-hundred and twenty days after the end of each fiscal year annual financial statements for each fiscal year of the Company, including a balance sheet as of the end of such fiscal year, a statement of operations and statement of cash flows for such fiscal year and a statement of stockholders’ equity as of the end of such year. The foregoing financial statements shall be prepared in accordance with United States generally accepted accounting principles and practices (“GAAP”), applied on a consistent basis throughout the periods indicated and shall be audited and certified by an independent accounting firm reasonably acceptable to the Preferred Board Designee (as defined below) if such audit is requested by the Preferred Board Designee  on or before December 1st of the relevant fiscal year for which an audit will be required. The Company will also furnish to each Investor an annual narrative update report, delivered no later than the delivery of the foregoing annual financials in a form approved by the Preferred Board Designee. The Company will furnish to each Investor holding more than [____] shares of Preferred Stock (a “Major Investor”) and any entity which requires such information pursuant to its organizational documents, as soon as practicable, but in any event within forty-five days after the end of each fiscal quarter of the Company,    quarterly unaudited financial statements for each fiscal quarter of the Company (except the last quarter of the Company’s fiscal year), including an unaudited balance sheet as of the end of such fiscal quarter, an unaudited statement of operations and an unaudited statement of cash flows of the Company for such quarter, all prepared in accordance with GAAP, subject to changes resulting from normal year-end audit adjustments and the absence of footnotes that may be required by GAAP.  The Company will also furnish to each Major Investor quarterly narrative update reports, delivered no later than the delivery of the foregoing quarterly financial statements in a form approved by the Preferred Board Designee.  Any unaudited financial statements provided by the Company in accordance with the above shall be accompanied by a certificate from the chief executive officer or chief financial officer of the Company certifying that such financial statements were prepared in accordance with GAAP consistently applied with prior practice for earlier periods and fairly present the financial condition of the Company and its results of operations for the periods indicated.  To the extent that for any period, the Company has any subsidiary whose accounts are consolidated with those of the Company, then in respect of such period the financial statements delivered pursuant to the foregoing shall be the consolidated and consolidating financial statements of the Company and all such consolidated subsidiaries. 

(b) Investor Communications.  All communications with Investors will be conducted through the Company’s secure deal room utilizing the Gust platform (insert url), which the Company shall be responsible for establishing and maintaining with current, complete and accurate information.  The Company shall be responsible for all fees and expenses associated with establishing and maintaining such deal room in an amount not to exceed $1500.00 per year. 

(c) Confidentiality.  Anything in this Agreement to the contrary notwithstanding, no Investor by reason of this Agreement shall have access to any information which the Company in good faith reasonably determines is a trade secret or confidential information of the Company (unless covered by an enforceable confidentiality agreement in form reasonably acceptable to the Company).  The Company shall not be required to comply with any information rights in respect of any Investor whom the Company reasonably determines to be a competitor or an officer, employee, director or holder of ten percent (10%) or more of a competitor.  Each Investor agrees that such Investor will keep confidential and will not disclose, divulge, or use for any purpose (other than to monitor its invest​ment in the Company) any confidential information obtained from the Company pursuant to the terms of this Agreement other than to (i) any of the Investor’s attorneys, accountants, consultants, and other professionals, to the extent necessary to obtain their services in connection with monitoring the Investor’s investment in the Company and (ii) any of such Investor’s Affiliates (as defined below) or such Investor’s or their Affiliates respective partners, shareholders or members in connection with required reporting pursuant to their respective constituent documents.  For purposes hereof, “Affiliate” shall mean, with respect to any specified person or entity, any other person or entity who, directly or indirectly, controls, is controlled by, or is under common control with such person or entity, including, without limitation any general partner, managing member, manager, officer or director of such person or entity or any venture capital fund now or hereafter existing that is controlled by one or more general partners, managing members or managers of, or shares the same management company with, such person or entity. 

(d) Inspection Rights.  The Company shall permit each Major Investor to visit and inspect the Company’s properties, to examine its books of account and records and to discuss the Company’s affairs, finances and accounts with its officers, all at such reasonable times as may be requested by such Major Investor.

1.2 Additional Rights/Most Favored Nations.  The Investors shall be provided with the same contractual rights as the first series of Preferred Stock subsequent to the sale of Shares which is sold to investors on terms similar to or consistent with NVCA or other similar documents customarily used by for venture capital investment by institutional investors (the “Next Qualified Financing”). The Investors shall also be entitled to any more favorable rights granted to new investors after the date hereof and up to and including the date of the closing of the Next Qualified Financing. For clarification and not in limitation of the foregoing, the Company shall, in addition to the rights provided herein or in the Restated Certificate, with respect to any equity financing (including for this purpose any sale of convertible equity or debt) engaged in up to and including the Next Qualified Financing, provide the Investors with any all (a) rights, preferences or privileges that are more favorable than the terms of the Shares, including, without limitation, with respect to anti-dilution protection and redemption rights and (b)  such other contractual rights such as preemptive rights, rights of first refusal and co-sale rights, additional information rights or registration rights, subject to such Investor’s execution of any documents, including, if applicable, investors’ rights, co-sale, voting and other agreements, executed by the investors purchasing securities in the such subsequent financing (such documents referred to herein as the “Next Financing Documents”).  Any Major Investor will remain a Major Investor for all purposes in the Next Financing Documents to the extent such concept exists. The Company shall pay the reasonable fees and expenses, not to exceed $5,000 in the aggregate, of one counsel for the Investors in connection with the Investors’ review, execution and delivery of  Next Financing Documents in connection with each such subsequent financing up to and including the Next Qualified Financing.  Notwithstanding anything herein to the contrary, upon the execution and delivery of the Next Financing Documents by Investors holding a majority of the then outstanding Shares held by all Investors, this Agreement (excluding any then-existing outstanding obligations) shall be amended and restated by and into such Next Financing Documents.

1.3 Assignment of Company’s Right of First Refusal.  Pursuant to the right of first refusal set forth in the Company’s Bylaws or in a separate agreement entered into with each Key Holder, the Company has a right of first refusal with respect to certain proposed transfers of the Company’s outstanding securities by the Key Holders.  In the event the Company elects not to exercise its right of first refusal pursuant to the Company’s Bylaws, by contract or otherwise with respect to a proposed transfer of the Company’s outstanding securities by a Key Holder, the Company shall assign such right of first refusal to each  Investor.  In the event of such assignment, each  Investor shall have a right to purchase that portion of the securities proposed to be transferred equal to the ratio of (a) the number of shares of the Company’s Common Stock issued or issuable upon conversion of the Shares owned by such Investor, to (b) the number of shares of the Company’s Common Stock issued or issuable upon conversion of the Shares owned by all  Investors.  

2. RESTRICTIONS ON TRANSFER.
2.1 Limitations on Disposition.  Each person owning of record shares of Common Stock of the Company, or shares of Common Stock of the Company issued or issuable pursuant to the conversion of the Shares, including, without limitation, the Investors and the Key Holders, and any shares of Common Stock of the Company issued as a dividend or other distribution with respect thereto or in exchange therefor or in replacement thereof (collectively, the “Securities”) or any assignee of record of Securities (each such person, a “Holder”) hereby agrees not to make any disposition of all or any portion of any Securities unless and until:

(a)
there is then in effect a registration statement under the Securities Act of 1933, as amended (the “Securities Act”), covering such proposed disposition and such disposition is made in accordance with such registration statement; or

(b)
such Holder shall have notified the Company of the proposed disposition and shall have furnished the Company with a statement of the circumstances surrounding the proposed disposition, and, at the expense of such Holder or its transferee, with an opinion of counsel, reasonably satisfactory to the Company, that such disposition will not require registration of such securities under the Securities Act.

Notwithstanding the provisions of Sections 2.1(a) and (b) above, no such registration statement or opinion of counsel shall be required: (i) for any transfer of any Securities in compliance with SEC Rule 144 or Rule 144A, or (ii) for any transfer of any Securities by a Holder that is a partnership, limited liability company, a corporation or a venture capital fund to (A) a partner of such partnership, a member of such limited liability company or stockholder of such corporation, (B) an Affiliate of such partnership, limited liability company or corporation (including, without limitation, any affiliated investment fund or management company of such Holder), (C) a retired partner of such partnership or a retired member of such limited liability company, (D) the estate of any such partner, member or stockholder, or (iii) for the transfer by gift, will or intestate succession by any Holder to his or her spouse, domestic partner or lineal descendants or ancestors (“Immediate Family Members”) or any trust for any of the foregoing Immediate Family Members (collectively, “Permitted Transferees”); provided that in the case of clauses (ii) and (iii) the transferee agrees in writing to be subject to the terms of this Agreement to the same extent as if the transferee were an original Investor hereunder, in the case of clause (iii) the transfer was without additional consideration or at no greater than cost and in all cases such transferee is an “accredited investor” as defined in Section 501(a) of Regulation D promulgated under the Securities Act. 
2.2 “Market Stand-Off” Agreement.  Each Holder hereby agrees that it shall not, to the extent requested by the Company or an underwriter of securities of the Company, sell or otherwise transfer or dispose of any Securities or other shares of capital stock of the Company  then owned by such Holder (other than to any trust for the direct or indirect benefit of the Holder or any Immediate Family Members of the Holder provided that the trustee of the trust agrees to be similarly bound and the transfer does not involve any consideration) for up to one hundred eighty (180) days following the effective date of any registration statement of the Company filed under the Securities Act relating to the registration by the Company for its own behalf of shares of its Common Stock or other equity securities on a registration statement on Form S-1 or S-3; provided however that, if during the last seventeen (17) days of the restricted period the Company issues an earnings release or material news or a material event relating to the Company occurs, or prior to the expiration of the restricted period the Company announces that it will release earnings results during the 16-day period beginning on the last day of the restricted period, and if the Company’s securities are listed on the Nasdaq Stock Market and Rule 2711 thereof applies, then the restrictions imposed by this Section 2.2 shall continue to apply until the expiration of the 18-day period beginning on the issuance of the earnings release or the occurrence of the material news or material event.  In no event will the restricted period extend beyond two hundred fifteen (215) days after the effective date of the registration statement.  The foregoing shall not apply to the sale of any shares to an underwriter pursuant to an underwriting agreement and shall not apply unless all officers and directors of the Company are subject to the same restrictions and the Company uses commercially reasonable efforts to obtain a similar agreement from all stockholders individually owning more than one (1) percent of the Company’s outstanding Common Stock on a fully diluted basis after giving effect to conversion into Common Stock of all outstanding convertible securities. The underwriters in connection with any such registration are third party beneficiaries of this Section 2.2 and shall have the right, power and authority to enforce the provisions hereof as if they were a party hereto.  
For purposes of this Section 2.2, the term “Company” shall include any wholly-owned subsidiary of the Company into which the Company merges or consolidates.  To enforce the foregoing covenant, the Company shall have the right to place restrictive legends on the certificates representing the shares subject to this Section 2.2 and to impose stop transfer instructions with respect to the Securities and such other shares of stock of each Holder (and the shares or securities of every other person subject to the foregoing restriction) until the end of such period.  Each Holder further agrees to enter into any agreement reasonably required by the underwriters to implement the foregoing within any reasonable timeframe so requested.

2.3 Drag Along Right. In the event that each of (i) the holders of a majority of the shares of Common Stock (ii) the holders of a majority of the shares of Common Stock then issued or issuable upon conversion of the shares of Series Seed Preferred Stock and (iii) the Board of Directors approve a Deemed Liquidation Event (as defined in the Restated Certificate), then each Holder and Key Holder hereby agrees to vote (in person, by proxy or by action by written consent, as applicable) all shares of capital stock of the Company now or hereafter directly or indirectly owned of record or beneficially by such Holder or Key Holder in favor of, and adopt, such Deemed Liquidation Event and to execute and deliver all related documentation and take such other action in support of the Deemed Liquidation Event as shall reasonably be requested by the Company in order to carry out the terms and provision of this Section 2.3, including without limitation executing and delivering instruments of convey​ance and transfer, and any purchase agreement, merger agreement, indemnity agreement, escrow agreement, consent, waiver, governmental filing, share certificates duly endorsed for transfer (free and clear of impermissible liens, claims and encumbrances) and any similar or related documents.  The obligation of any party to participate in a Drag-Along Sale pursuant to this Section shall not apply to a Deemed Liquidation Event, where the other party involved in such transaction is an affiliate or stockholder holding more than 10% of the voting power of the Company.

3. Participation RIGHT.

3.1 General.  Each Major Investor has the right of first refusal to purchase such Major Investor’s Pro Rata Share (as defined below) of all (or any part) of any New Securities (as defined in Section 3.2 below) that the Company may from time to time issue after the date of this Agreement, provided, however, such Major Investor shall have no right to purchase any such New Securities if such Major Investor cannot demonstrate to the Company’s reasonable satisfaction that such Major Investor is at the time of the proposed issuance of such New Securities an “accredited investor” as such term is defined in Regulation D under the Securities Act.  A Major Investor’s “Pro Rata Share” for purposes of this right of first refusal is the ratio of (a) the number of shares of the Company’s Common Stock issued or issuable upon conversion of the Shares owned by such Major Investor, to (b) a number of shares of Common Stock of the Company equal to the sum of (1) the total number of shares of Common Stock of the Company then outstanding plus (2) the total number of shares of Common Stock of the Company into which all then outstanding shares of Preferred Stock of the Company are then convertible plus (3) the number of shares of Common Stock of the Company reserved for issuance under any stock purchase and stock option plans of the Company and outstanding warrants.

3.2 New Securities.  “New Securities” shall mean any Common Stock or Preferred Stock of the Company, whether now authorized or not, and rights, options or warrants to purchase such Common Stock or Preferred Stock, and securities of any type whatsoever that are, or may become, convertible or exchangeable into such Common Stock or Preferred Stock; provided, however, that the term “New Securities” does not include: (a) shares of Common Stock issued or issuable upon conversion of the outstanding shares of any and all series of  Preferred Stock; (b) shares of Common Stock or Preferred Stock issuable upon exercise of any options, warrants or rights to purchase any securities of the Company outstanding as of the date of this Agreement and any securities issuable upon the conversion thereof; (c) shares of Common Stock or Preferred Stock issued in connection with any stock split or stock dividend or similar recapitalization; (d) shares of Common Stock (or options, warrants or rights therefor) granted or issued hereafter to employees, officers, directors, contractors, or consultants of, or advisers to, the Company or any subsidiary of the Company pursuant to incentive agreements, stock purchase or stock option plans, stock bonuses or awards, warrants, contracts or other arrangements that are approved by the Company’s Board of Directors (the “Board”), including the approval of the Preferred Board Designee; (e) shares of the Company’s Series Seed Preferred Stock issued pursuant to the Series Seed Agreement; (f) any other New Securities (and/or options or warrants therefor) issued or issuable in connection with the Company’s business other than primarily for equity financing purposes and approved by the Board, including the Preferred Board Designee; and (g) shares of Common Stock issued or issuable by the Company to the public pursuant to a registration statement filed under the Securities Act.

3.3 Procedures.  In the event that the Company proposes to undertake an issuance of New Securities, it shall give to each Major Investor a written notice of its intention to issue New Securities (the “Notice”), describing the type of New Securities and the price and the general terms upon which the Company proposes to issue such New Securities given in accordance with Section 6.2.  Each Major Investor shall have fifteen (15) days from the date such Notice is effective, as determined pursuant to Section 6.2 based upon the manner or method of notice, to agree in writing to purchase such Major Investor’s Pro Rata Share of such New Securities for the price and upon the general terms specified in the Notice by giving written notice to the Company and stating therein the quantity of New Securities to be purchased (not to exceed such Major Investor’s Pro Rata Share).  

3.4 Failure to Exercise.  In the event that the Major Investors fail to exercise in full the right of first refusal within such fifteen (15) day period, then the Company shall have ninety (90) days thereafter to sell the New Securities with respect to which the Major Investors’ rights of first refusal hereunder were not exercised, at a price and upon general terms not materially more favorable to the purchasers thereof than specified in the Company’s Notice to the Major Investors.  In the event that the Company has not issued and sold the New Securities within such ninety (90) day period, then the Company shall not thereafter issue or sell any New Securities without again first offering such New Securities to the Major Investors pursuant to this Section 3.

4.  BOARD OF DIRECTORS.  
[Use only if the Series Seed Preferred has a right to designate a director or a director is to be mutually agreed upon by the majority of common stockholders and the majority of preferred stockholders]

4.1 Voting; Board Composition.  Subject to the rights of the stockholders of the Company to remove a director for cause in accordance with applicable law, during the term of this Agreement, each Investor and Key Holder (each a “Stockholder”) agrees to vote (or consent pursuant to an action by written consent of the stockholders of the Company) all shares of capital stock of the Company now or hereafter directly or indirectly owned of record or beneficially by such Investor or Key Holder (the “Shares”), or to cause such shares of shares of capital stock of the Company to be voted, in such manner as may be necessary to fix the board at three (3) directors (unless otherwise approved by the written consent of Investors holding Shares representing or converted into a majority of all the Investors Shares, as defined below) and elect (and maintain in office) as  members of the Board (x) two directors elected by the holders of the Common Stock (the “Common Board Designees”), who shall initially be ______ and _______ and (y)  one (1) individual (the “Preferred Board Designee”) designated from time to time by _________ (the “Lead Investor”) in a writing delivered to the Company and signed by  Investors who, at the time in question, hold Shares representing and/or convertible into a majority of all the Investors’ Shares (as defined in Section 6.1).  The Preferred Board Designee shall serve as the Chairman of the Board. Subject to the rights of the stockholders of the Company to remove a director for cause in accordance with applicable law, during the term of this Agreement, no Investor or Key Holder shall take any action to remove an incumbent Common Board Designee or Preferred Board Designee or to designate a new designee to fill any Board seat unless such removal and/or designation of such designee to the Board is approved in a writing signed by the holders of sufficient shares of capital stock of the Company or the person or persons entitled to designate such Board designee in accordance with the foregoing. In the absence of any designation from the persons or groups with the right to designate a director as specified above, the director previously designated by them and then serving shall be reelected if still eligible and willing to serve or the seat shall remain vacant. Each Stockholder also agrees to vote, or cause to be voted all Shares owned by such Stockholder or over which such Stockholder has voting control, to remove any director upon the request of any party or parties entitled to designate such director. The Board shall meet as least [monthly][quarterly] in accordance with an agreed upon schedule.  The Company shall reimburse the Preferred Board Designee for all reasonable out-of-pocket expenses  incurred in connection with attending meetings of the Board. 

4.2 No Liability.  No Stockholder nor any Affiliate of any Stockholder shall have any liability as a result of designating a person for election as a director for any act or omission by such designated person in his or her capacity as a director of the Company, nor shall any Stockholder have any liability as a result of voting for any such designee in accordance with the provisions of Section 4.1 hereof. 
4.3 Successor Indemnification.   If the Company or any of its successors or assignees consolidates with or merges into any other person and is not the continuing or surviving corporation or entity of such consolidation or merger, then to the extent necessary, proper provision shall be made so that the successors and assignees of the Company assume the obligations of the Company with respect to indemnification of members of the Board as in effect immediately before such transaction, whether such obligations are contained in the Company’s Bylaws, its Certificate of Incorporation, or elsewhere, as the case may be.
4.4 Matters Requiring Preferred Board Designee Approval.  So long as the holders of Series Seed Preferred Stock are entitled to elect a director, the Company hereby covenants and agrees with each of the Investors that it shall not, without the approval of the Board, which approval must include the affirmative vote of the Preferred Board Designee:

(a) Incur any indebtedness (directly or indirectly, through guarantees or otherwise) for borrowed money prior to the Company being cash flow positive for a period of one year (twelve consecutive months);

(b) Sell, transfer, license, pledge or encumber any of the Company’s technology or intellectual property, other than pursuant to non-exclusive license agreements entered into in the ordinary course of business;

(c) Enter into any material transaction with any Founder (as defined below), officer, director or Key Employee (as defined below) of the Company, any Immediate Family Member of any of the foregoing or any entity which is owned in whole or in part by, or otherwise controlled by, any of the foregoing (or any Immediate Family Member of any of the foregoing);

(d) Hire, fire, or materially modify the compensation of any Founder or executive officer of the Company, including, without limitation, with respect to any equity-based compensation;

(e) Change the principal business of the Company; or

(f)  Enter into or take any action in furtherance of the liquidation, dissolution or winding up of the Company, including, without limitation, any Deemed Liquidation Event if such transaction would or is reasonably likely to result in the holders of the Shares receiving less than five (5) times the Series Seed Original Issue Price (as defined in the Restated Certificate) per share. 

5. COVENANTS. 

5.1 Insurance.
The Company shall use commercially reasonable efforts to obtain, within ninety (90) days of the request of the Preferred Board Designee, from financially sound and reputable insurers Directors and Officers Liability Insurance and term key-person insurance on _______, each in an amount and on terms and conditions satisfactory to the Board, including the Preferred Board Designee and will use commercially reasonable efforts to cause such insurance to be maintained until such time as the Board, including the Preferred Board Designee, determine that such insurance should be discontinued.  The key-person policy shall name the Company as loss payee, and neither policy shall be cancelable by the Company without prior approval of the Board, including the Preferred Board Designee. 

5.2 Founder Matters.   The Company shall cause [each of] _______  and ________(the “Founder(s)”) to be subject to a stock vesting agreement providing for vesting of all equity owned by each such Founder over four (4) years as follows: (a) 25% of such equity shall vest on the first anniversary of the date of this Agreement and (b) the remaining 75% shall vest monthly over the following thirty-six (36) months.  All such equity shall be subject to full acceleration on a “double trigger” basis such that there will be full vesting if the Founder’s employment with the Company is terminated within six (6) months following the consummation of a Deemed Liquidation Event or other sale of all or substantially all of the Company’s business (other than any change of control that results from the sale of equity in a bona fide transaction for capital raising purposes).  Such Agreement shall not be modified or terminated without the consent of the Board, including the Preferred Board Designee.  

5.3 Employee Matters.    The Company will cause (i) each person now or hereafter employed by it or by any subsidiary (or engaged by the Company or any subsidiary as a consultant or independent contractor) with access to confidential information and/or trade secrets to enter into a nondisclosure and proprietary rights assignment agreement and (ii) each Founder and Key Employee to enter into a non-competition and non-solicitation agreement to the fullest extent permitted by applicable law, with such covenants to be applicable during the term of their employment by the Company and for one year after the termination thereof.  For purposes hereof, “Key Employee” means any executive level employee (including division directors and vice- president level positions) as well as any employee who, either alone or in concert with other has material involvement in the development, invention, programming or design of any of Company Intellectual Property (as defined in the Series Seed Agreement).  

5.4 Irrevocable Proxy. Each Stockholder hereby appoints the then current Chief Executive Officer of the Company,  as such Stockholder’s true and lawful proxy and attorney, with the power to act alone and with full power of substitution, to vote all of such Stockholder’s Shares as set forth in this Agreement and to execute all appropriate instruments consistent with this Agreement on behalf of such Stockholder if, and only if, such Stockholder (a) fails to vote or (b) attempts to vote (whether by proxy, in person or by written consent), in a manner which is inconsistent with the terms of this Agreement, all of such Stockholder’s Shares or execute such other instruments in accordance with the provisions of this Agreement within five (5) days of the Company’s or any other party’s written request for such Stockholder’s written consent or signature.  The proxy and power granted by each Stockholder pursuant to this Section are coupled with an interest and are given to secure the performance of such party’s duties under this Agreement.  Each such proxy and power will be irrevocable for the term hereof.  The proxy and power, so long as any party hereto is an individual, will survive the death, incompetency and disability of such party or any other individual Stockholder of Shares and, so long as any party hereto is an entity, will survive the merger or reorganization of such party or any other entity holding Shares

6. GENERAL PROVISIONS.

6.1 Amendment and Waiver of Rights.  Any provision of this Agreement may be amended and the observance thereof may be waived (either generally or in a particular instance and either retroactively or prospectively), only with the written consent of the Company and Investors (and/or any of their permitted successors or assigns) holding Shares representing and/or convertible into a majority of all the Investors’ Shares (as defined below); provided, however, that any amendment to Section 4 shall require the additional written consent of the holders of a majority of the outstanding shares of the Company’s Common Stock.  As used herein, the term “Investors’ Shares” shall mean the shares of Common Stock then issuable upon conversion of all then outstanding Shares issued under the Series Seed Agreement plus all then outstanding shares issued upon the conversion of any Shares issued under the Series Seed Agreement.  Any amendment or waiver effected in accordance with this Section 6.1 shall be binding upon each Investor, each Key Holder, each permitted successor or assignee of such Investor or Key Holder and the Company.

6.2 Notices.  All notices and other communications given or made pursuant to this Agreement shall be in writing and shall be deemed effectively given upon the earlier of actual receipt or:  (a) personal delivery to the party to be notified, (b) when sent, if sent by facsimile during normal business hours of the recipient, and if not sent during normal business hours, then on the recipient’s next business day, (c) five (5) days after having been sent by registered or certified mail, return receipt requested, postage prepaid, or (d) one (1) business day after deposit with a nationally recognized overnight courier, freight prepaid, specifying next business day delivery, with written verification of receipt.  All communications shall be sent to the respective parties at their address as set forth on the signature page or Exhibit A or Exhibit B hereto, or to such address or facsimile number as subsequently modified by written notice given in accordance with this Section 6.2.  If notice is given to the Company, it shall be sent to [Company Address, Attention:____________]; and a copy (which shall not constitute notice) shall also be sent to __________ Attn: Name of Partner].

6.3 Entire Agreement.  This Agreement and the documents referred to herein, together with all the Exhibits hereto, constitute the entire agreement and understanding of the parties with respect to the subject matter of this Agreement, and supersede any and all prior understandings and agreements, whether oral or written, between or among the parties hereto with respect to the specific subject matter hereof.

6.4 Governing Law; Venue for Disputes.  This Agreement shall be governed by, and construed in accordance with, the laws of the State of [Insert State], regardless of the laws that might otherwise govern under applicable principles of conflicts of law. The parties (a) irrevocably and unconditionally submit to the jurisdiction of the state courts of [state] and to the jurisdiction of the United States District Court of [judicial district] for the purpose of any suit, action or other proceeding arising out of or based upon this Agreement, (b) agree not to commence any suit, action or proceeding arising out of or based upon this Agreement except in the state courts of [state] or the United Stated District Court for the District of [judicial district] and (c) hereby waive, and agree not to assert, by way of motion, as a defense, or otherwise, in any such suit, action or proceeding, any claim that it is not subject personally to the jurisdiction of the above-named courts, that its property is exempt or immune from attachment or execution, that the suit, action or proceeding is brought in an inconvenient forum, that the venue of the suit, action or proceeding is improper or that this Agreement or the subject matter hereof may not be enforced in or by such court.  

WAIVER OF JURY TRIAL: EACH PARTY HEREBY WAIVES ITS RIGHTS TO A JURY TRIAL OF ANY CLAIM OR CAUSE OF ACTION BASED UPON OR ARISING OUT OF THIS AGREEMENT, ANY OTHER TRANSACTION DOCUMENTS ENTERED INTO IN CONNECTION HEREWITH, OR THE SUBJECT MATTER HEREOF OR THEREOF. THE SCOPE OF THIS WAIVER IS INTENDED TO BE ALL-ENCOMPASSING OF ANY AND ALL DISPUTES THAT MAY BE FILED IN ANY COURT AND THAT RELATE TO THE SUBJECT MATTER OF THIS TRANSACTION, INCLUDING,  WITHOUT LIMITATION, CONTRACT CLAIMS, TORT CLAIMS (INCLUDING NEGLIGENCE), BREACH OF DUTY CLAIMS AND ALL OTHER COMMON LAW AND STATUTORY CLAIMS. THIS SECTION HAS BEEN FULLY DISCUSSED BY EACH OF THE PARTIES HERETO AND THESE PROVISIONS WILL NOT BE SUBJECT TO ANY EXCEPTIONS. EACH PARTY HERETO HEREBY FURTHER WARRANTS AND REPRESENTS THAT SUCH PARTY HAS REVIEWED THIS WAIVER WITH ITS LEGAL COUNSEL AND THAT SUCH PARTY KNOWINGLY AND VOLUNTARILY WAIVES ITS JURY TRIAL RIGHTS FOLLOWING CONSULTATION WITH LEGAL COUNSEL. 

6.5 Severability The invalidity or unenforceability of any provision hereof shall in no way affect the validity or enforceability of any other provision.

6.6 Third Parties.  Nothing in this Agreement, express or implied, is intended to confer upon any person, other than the parties hereto and their successors and assigns, any rights or remedies under or by reason of this Agreement except as otherwise expressly provided herein.

6.7 Successors and Assigns.  This Agreement, and the rights and obligations of the parties hereunder, will be binding upon and inure to the benefit of their respective successors, assigns, heirs, executors, administrators and legal representatives. The rights of any Investor hereunder may be transferred by such Investor to any Permitted Transferee of such Investor or any other third party approved by the Board,provided that such rights are assigned together with any corresponding obligations and such transfer is pursuant to a transfer of Securities permitted by and in accordance with Section 2.1 of this Agreement . 

6.8 Titles and Headings.  The titles, captions and headings of this Agreement are included for ease of reference only and will be disregarded in interpreting or construing this Agreement.  Unless otherwise specifically stated, all references herein to “sections” and “exhibits” will mean “sections” and “exhibits” to this Agreement.

6.9 Counterparts.  This Agreement may be executed in any number of counterparts, each of which when so executed and delivered will be deemed an original, and all of which together shall constitute one and the same agreement.

6.10 Costs and Attorneys’ Fees.  In the event that any action, suit or other proceeding is instituted concerning or arising out of this Agreement or any transaction contemplated hereunder, the prevailing party shall recover all of such party’s costs and attorneys’ fees incurred in each such action, suit or other proceeding, including any and all appeals or petitions therefrom.

6.11 Adjustments for Stock Splits, Etc.  Wherever in this Agreement there is a reference to a specific number of shares of Common Stock or Preferred Stock of the Company of any class or series, then, upon the occurrence of any subdivision, combination or stock dividend of such class or series of stock, the specific number of shares so referenced in this Agreement shall automatically be proportionally adjusted to reflect the effect on the outstanding shares of such class or series of stock by such subdivision, combination or stock dividend.

6.12 Aggregation of Stock.  All Securities held by an Investor and any of its Permitted Transferees shall be aggregated together for the purpose of determining the availability of any rights under this Agreement and such affiliated persons may apportion such rights as among themselves in any manner they deem appropriate. 

6.13 Further Assurances.  The parties agree to execute such further documents and instruments and to take such further actions as may be reasonably necessary to carry out the purposes and intent of this Agreement.

6.14 Facsimile Signatures.  This Agreement may be executed and delivered by facsimile and upon such delivery the facsimile signature will be deemed to have the same effect as if the original signature had been delivered to the other party. 

6.15 Specific Enforcement.  Each party acknowledges and agrees that each  party hereto will be irreparably damaged in the event any of the provisions of this Agreement are not performed by the parties in accordance with their specific terms or are otherwise breached. Accordingly, it is agreed that each of the Company and the Stockholders shall be entitled to an injunction to prevent breaches of this Agreement, and to specific enforcement of this Agreement and its terms and provisions in any action instituted in any court of the United States or any state having subject matter jurisdiction. 

6.16 Remedies Cumulative.  All remedies, either under this Agreement or by law or otherwise afforded to any party, shall be cumulative and not alternative. 

6.17 Delays or Omissions.  No delay or omission to exercise any right, power or remedy accruing to any party under this Agreement, upon any breach or default of any other party under this Agreement, shall impair any such right, power or remedy of such non-breaching or non-defaulting party nor shall it be construed to be a waiver of any such breach or default, or an acquiescence therein, or of or in any similar breach or default thereafter occurring; nor shall any waiver of any single breach or default be deemed a waiver of any other breach or default previously or thereafter occurring.  

6.18 Additional Investors.  Notwithstanding anything to the contrary contained herein, if the Company issues additional Shares after the date hereof pursuant to the Series Seed Agreement, any purchaser of such Shares may become a party to this Agreement by executing and delivering an additional counterpart signature page to this Agreement, and thereafter shall be deemed an Investor for all purposes hereunder. No action or consent by the Investors shall be required for such joinder to this Agreement by such additional Investor. 

6.19 Acknowledgment.  The Company acknowledges that the Investors are in the business of venture capital or angel investing and therefore review business plans and related proprietary information of many enterprises, including enterprises which may have products or services which compete directly or indirectly with those of the Company. Nothing in this Agreement shall preclude or in any way restrict the Investors from investing or participating in any particular enterprise whether or not such enterprise has products or services which compete with those of the Company.

6.20 Termination.  The rights, duties and obligations under Sections 1, 3, 4 and 5 of this Agreement (other than Section 5.1 and 5.2)  shall terminate immediately prior to the closing of the Company’s initial public offering of Common Stock pursuant to an effective registration statement filed under the Securities Act.  Notwithstanding anything to the contrary herein, this Agreement (other than Section 4.2 and excluding any then-existing outstanding obligations) shall terminate upon the closing of a Deemed Liquidation Event as defined in the Company’s Restated Certificate of Incorporation, as amended from time to time. Section 1.1(c) shall survive any such termination of the Agreement. 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date and year first written above.

	THE COMPANY:
	

	Name:
	
	
	

	By:
	
	
	

	Title:
	
	


IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date and year first written above.

	KEY HOLDERS:
	

	Name:
	
	Name:
	

	By:
	
	By:
	


IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date and year first written above.

	INVESTORS:
	

	[FOR ENTITY INVESTOR USE
FOLLOWING SIGNATURE BLOCK:]
	[FOR INDIVIDUAL INVESTOR USE 
FOLLOWING SIGNATURE BLOCK:]

	Name:
	
	Name:
	

	
	
	
	[TYPE NAME ON LINE]

	By:
	
	By:
	

	Title:
	
	
	[SIGN HERE]


EXHIBIT A

List of Investors
	Name, Address and E-Mail
	Number of Shares

	
	


EXHIBIT B

List of Key Holders
	Name, Address and E-Mail
	Number of Shares
of Common Stock Held
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